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PROCEDURE AND PRIVILEGES COMMITTEE 
Fourth Report - “Report on Persons Referred to in the Legislative Assembly: Mr Malcolm McCusker, AO, QC” 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [4.19 pm]:  I present for tabling the fourth report of the 
Procedure and Privileges Committee 2007, entitled “Report on Persons Referred to in the Legislative Assembly: 
Mr Malcolm McCusker, AO, QC”.  

[See paper 3481.] 

Mrs D.J. GUISE:  The Speaker, the Chair of the Procedure and Privileges Committee, received a letter from 
Mr Malcolm McCusker, AO, QC, seeking to respond to comments made by the member for Avon.  The 
committee has agreed to the response and it is in the report appended.  I advise that, in accordance with standing 
order 114, the committee has not considered or judged the truth of any statements made in the Legislative 
Assembly or in the submission.  

Mr M.W. Trenorden:  We all agree, but I did not vote on it.  

Adoption of Report - Motion 
Mrs D.J. GUISE:  I move - 

That the report be adopted.  

MR C.J. BARNETT (Cottesloe) [4.20 pm]:  Under standing order 114, which is one that has been more 
recently included in the Legislative Assembly standing orders, the opposition obviously agrees with this motion 
that the report be adopted.  Under this standing order, Mr McCusker has an opportunity to make a statement and 
have it included in the proceedings of the house.  I make the observation that members have not read 
Mr McCusker’s submission. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  The member needs to seek leave to speak.   

Mr C.J. BARNETT:  It is a motion.  

The ACTING SPEAKER:  The question is that we adopt the report.  

Mr C.J. BARNETT:  I seek leave to speak.  
Leave granted.  
Mr C.J. BARNETT:  I do not want to say anything other than what I have said.  I make the observation that, 
although Mr McCusker is perfectly entitled to make his response, which I presume has been considered by the 
Procedure and Privileges Committee, members of the house are agreeing that something can be included in 
Hansard that they have not seen.  I think this process is a potential flaw in the proceedings.  It would be better 
perhaps in future, once the privileges committee has seen the correspondence from, in this case Mr McCusker, 
that it be circulated among members prior to a motion such as this.  We should be agreeing to something being 
incorporated in Hansard only if we have seen it or heard it, which most members in this chamber have not done.  
In that sense there is a flaw in the process.  Nonetheless, I support Mr McCusker’s right to make his statement, 
whatever it might be, but I do not know what it is. 

MS S.E. WALKER (Nedlands) [4.22 pm] - by leave:  I share the member for Cottesloe’s comments.  I do not 
know anything about this statement.  I would have thought that the member for Wanneroo would read into 
Hansard what Mr McCusker wanted to say to Parliament.  I wonder why we are voting as an opposition for it 
when we have not seen it.  I wonder whether the member for Wanneroo will read it. 

MR E.S. RIPPER (Belmont - Deputy Premier) [4.23 pm] - by leave:  My understanding is that this is standard 
procedure when someone objects to something in Hansard.  We have a well-established procedure that has run 
for several years.  What is proposed here is nothing out of the ordinary.  It is entirely in accordance with the 
rules.  The Procedure and Privileges Committee makes a decision whether to make this sort of recommendation 
to the house and it has made the decision in accordance with the usual procedures.  

MR R.F. JOHNSON (Hillarys) [4.24 pm]:  As a member of the committee I have the right to say a few words 
on the motion that the report be adopted. 

The ACTING SPEAKER:  The member certainly does.  

Mr R.F. JOHNSON:  The Procedure and Privileges Committee has delegated powers, if I can put it that way, to 
determine whether someone who considers that he or she was adversely referred to in this house has the right of 
reply.  That is exactly what has happened here today.  The committee received a letter from Malcolm McCusker 
asking whether he could make some points to the house in relation to some comments that were made in the 
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house last week.  The committee, as is its right, has considered the letter and, as the Deputy Speaker has said, 
there was no argument in the letter; it was simply clarifying what he believed were inconsistencies with what 
was actually in his mind as a truthful statement.  That is the practice under standing orders.  If that practice needs 
to change, the house needs to determine that.  As I said, member for Nedlands, at this stage this house has 
delegated to the Procedure and Privileges Committee - 

Ms S.E. Walker:  Are we voting to accept the submission?   

Mr R.F. JOHNSON:  We are accepting that the report be adopted.  

Ms S.E. Walker:  We don’t know what the report says.  

Mr R.F. JOHNSON:  Members can read it once it has been adopted and laid on the table.  Under standing 
orders, the house approved that the Procedure and Privileges Committee would be the appropriate committee to 
consider a submission from anyone who believed they had been adversely referred to in this chamber.  They 
cannot come to the bar of the house.  

Ms S.E. Walker:  It is usually read out.  

Mr R.F. JOHNSON:  No; it is not.  

Ms S.E. Walker:  It was the last time when I think two detectives were involved.  

Mr R.F. JOHNSON:  That was not the case as far as I am aware.  

That is what the house accepts under standing orders.  If the house wants to do something different in future, it 
must determine something different.  

Ms S.E. Walker:  I’m asking that it be read out before it’s adopted.  What does it say?   

Mr R.F. JOHNSON:  Members will find out when it has been adopted.  

Ms S.E. Walker interjected. 

Mr R.F. JOHNSON:  We must have some faith in the Procedure and Privileges Committee to determine 
whether a response by someone who believes he has been adversely referred to in this chamber -  

Ms S.E. Walker interjected   

Mr R.F. JOHNSON:  Yes, I know.  I am very sorry, but I am trying to explain the situation in as much detail as 
possible so that members understand it.  They must have faith in the committee to determine whether such a 
submission conforms with the standing orders inasmuch as it contains no argument and it raises no new points; it 
simply responds to the adverse comments that have been made in this house.  

Mr C.J. Barnett:  The only point I was making - I accept what the member for Hillarys is saying - is that it may 
be wise in the future for a copy of such a report to be circulated to members before this sort of motion is moved.  

Mr R.F. JOHNSON:  I do not argue with what the member for Cottesloe is saying, but that would have to be 
for the house to determine.  

Mr C.J. Barnett:  I agree. 

Mr R.F. JOHNSON:  If the house wants to determine that -  

Mr J.C. Kobelke:  As much as it pains me to say so, I have more confidence than it seems does the member for 
Cottesloe that you and the other members of the committee have adjudicated, and consider that it can be 
correctly allowed.  It pains me to say that, but I must admit it.  

Mr R.F. JOHNSON:  A word of praise from the Leader of the House!  I never thought I would hear that in this 
chamber.  

Mr E.S. Ripper:  I share his view. 

The ACTING SPEAKER:  Order!   

Mr R.F. JOHNSON:  And the Deputy Premier.  It must be goodwill.   

That is the situation.  As a member of that committee, I can assure members that I and my colleagues on that 
committee take very seriously our duties in relation to all matters, but in particular, in relation to someone who 
may feel that he has been adversely referred to in this chamber and who should be allowed to make a fair 
response.  Otherwise we would be denying members of the public the right to correct something said in this 
house that they believed was not correct.  That is all the committee has done on this occasion.  Once members 
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see the report and the letter, they will judge the situation for themselves.  I am 100 per cent confident members 
will agree with the recommendations of the Procedure and Privileges Committee.  

MR M. McGOWAN (Rockingham - Minister for Education and Training) [4.28 pm]:  I do not know 
whether anyone has said it before, but this is a motion about a response from a person adversely affected as 
referred to in Legislative Assembly standing order 114, which provides that people who believe an adverse 
comment has been made about them in this place have a right to reply in writing.  That reply is referred to the 
Procedure and Privileges Committee, which the member for Hillarys was referring to.  The committee can then 
determine whether the submission can be provided to this house.  

I remember the circumstances in which this standing order was added to the standing orders; namely, it was 
recommended in 1997 or 1998 by Geoff Gallop when he was Leader of the Opposition.  It was adopted by the 
then government and inserted into the standing orders as an opportunity for some redress when people thought 
that parliamentary privilege had been used in a way that had adversely affected them.  I recall that it was 
accepted by all sides of the house at that time.  I am a little bit confused about why we are debating this issue 
because it appears to me that all these issues were canvassed some 10 years ago, or thereabouts, and that the 
committee has operated in accordance with the standing orders of Parliament on a rarely used standing order, but 
one that is nevertheless significant and was inserted into the standing orders by the former Leader of the 
Opposition and then Premier, Geoff Gallop. 

MR M.W. TRENORDEN (Avon) [4.30 pm]:  I take this opportunity to formally remind the house that I did not 
vote in the Procedure and Privileges Committee.  I want to put that clearly on the record.  It has been said a few 
times already, but I reiterate the point that I support Mr McCusker’s ability to give the house his point of view.  I 
might not agree with his point of view in total but I nevertheless support that process.  People will have the 
opportunity to read what I have said and what Mr McCusker has to say.  This issue is far from finished, which is 
why members are debating it now.  I presume that some type of action will be taken in the other place today.  
The ramifications of the upper house report that has led to what Mr McCusker, QC, and I have had to say are far 
from finished.  It is a story that will continue for some time.  I make it clear that I did not vote.  I support any 
individual who wants to put anything to the house in terms of privilege even though Mr McCusker is talking 
about my words.  I support that because otherwise it is a one-way street. 

MR J.B. D’ORAZIO (Ballajura) [4.32 pm]:  When a person as senior as Mr McCusker is put in this position, 
there must be a process in place so that he can present his point of view to Parliament.  His name was brought 
into this house and there was some discussion that might have cast aspersions on him.  A person of that seniority 
must be able to put his position into the record of Hansard.  It is very important for him to be allowed to be 
heard. 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [4.33 pm]:  The member for Hillarys quite rightly pointed 
out the position that the Procedure and Privileges Committee takes in instances such as this under standing 
order 114.  Members will find that this is the tenth report that I have presented in this manner.  Members will not 
find that I have ever read it in, which is why I have clearly stated that as part of tabling the report, under standing 
order 114 we make no judgement either about the statements that have been made in this house or in response to 
the report.  I will leave it at that.  It is up to the house to move to adopt the report, as we are charged to, under 
standing order 114. 

Question put and passed. 

The following response was incorporated, pursuant to standing order 114 - 

 
The Speaker of the Legislative Assembly 
Legislative Assembly 
Parliament House 
Harvest Terrace 
PERTH  WA  6000 

Dear Sir 

I refer to statements made by Mr Max Trenorden in the House on the afternoon of Thursday 22 November 2007, purporting to be based on 
the November 2007 Report of the Select Committee of Privilege, recently tabled.  I wish to make a statement in response, to correct several 
factual errors: 

•  Mr Trenorden incorrectly stated that I "was involved with Anthony Fels".  That is untrue, and no statement to that effect is contained in 
the Report.  I did not meet with, correspond with or speak to Mr Fels regarding any of the matters the subject of the Report.  Indeed, to 
the best of my knowledge, I have never spoken to Mr Fels, other than (possibly) on a social occasion.  And the Report does not say that 
I have. 

•  Mr Trenorden incorrectly stated that I was "one of the major participants" and "involved in drawing up the terms of reference".  That is 
not so.  As senior counsel, I was asked by Mr Edel to consider some draft terms of reference which I understood were to be submitted 
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to a Parliamentary Committee for consideration.  My sole role in the matter, as a lawyer advising a client, was to consider whether the 
draft terms of reference fell within the terms of reference of the Committee.  I did not draft the terms of reference, and my role was 
limited to giving that advice.  Nowhere in the Report is it suggested otherwise, and to refer to me as "one of the major participants" and 
”a core player in the conspiracy " is unsupported by anything in the Report (either at page 115, to which he referred, or any other page) 
and is plainly incorrect.   

•  Mr Trenorden stated "Malcolm McCusker was at those meetings and he received the emails".  That, again, is incorrect and unsupported 
by anything in the Report. I did not attend any of the meetings referred to in the Report, nor does the Report suggest that I did. It is true 
that I had received one email (not "the emails"), but that was an email from Mr Edel, requesting me (as senior counsel) to advise 
whether the terms of reference, which he had drafted, fell within the Committee's terms of reference. 

•  Mr Trenorden asked, rhetorically, what "role" I played with Anthony Fels or with Shelley Archer.  There is no suggestion in the Report 
that I played any "role" with either of those persons, and the fact is that I did not.  I have had no dealings with either of them, in this or 
any other matter. 

•  Mr Trenorden asserted that my position as Parliamentary Inspector is "under an enormous cloud".  There is nothing in the Report to 
support that assertion.  In advising on the simple question, of whether the draft terms of reference fell within the Standing Committee's 
purview, I was not acting as Parliamentary Inspector.  And that question did not, and could not, come within the statutory functions of 
the Parliamentary Inspector, whose role is, essentially, to oversee the operations of the Corruption and Crime Commission - not to deal 
with issues concerning the House or its Committees. 

These incorrect statements by Mr Trenorden adversely affect me, and I therefore respectfully request that my response be published, and 
incorporated into Hansard. 

Yours faithfully 

MALCOLM McCUSKER  AO QC 
 
 


